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SELECT COMMITTEE INTO THE POLICE RAID ON THE SUNDAY TIMES � 
RECOMMENDATION 6 

First Report � �Select Committee into the Police Raid on The Sunday Times� � Motion 

Resumed from 7 May on the following motion by Hon George Cash � 

That recommendation 6 of the first report of the Select Committee into the Police Raid on The Sunday 
Times be adopted and agreed to. 

HON GEORGE CASH (North Metropolitan) [9.03 pm]: When I spoke to this motion last Thursday, I 
generally outlined the circumstances that surrounded the investigation by the committee into the police raid on 
The Sunday Times that occurred on 30 April 2008. I had advised the house of the various recommendations that 
the committee had made, and I indicated that the report tabled by the select committee contained 11 findings and 
six recommendations. I had reached finding 9 of the report in my contribution, and I will very quickly complete 
a run-through of the findings and recommendations made by the committee, before dealing specifically with the 
matters surrounding recommendation 6 of the report, which deals with the excusing of a journalist from the 
answering of a question during a committee hearing some months ago. 

Finding 10 of the report states � 

The Committee finds that in the execution of the search warrant on the offices of The Sunday 
Times, the Western Australia Police officers at the scene demonstrated professionalism, courtesy 
and restraint. 

When I last spoke on this matter, I said that there was no doubt in the committee�s mind, having viewed the 
video of the police raid, that the police acted in a reasonable manner. I should say that when The Sunday Times� 
representatives were asked about their views on the police raid�apart from the fact that they made it very clear 
that they thought that the attendance of 27 police officers at the raid was way over the top�they did not raise 
any complaint about the manner in which the police officers carried out their duties. I have made it clear that the 
police officer in charge of the execution of the warrant, Detective Sergeant Jane, carried out his duties in a very 
professional manner. I think that is acknowledged by the editor and the managing director of The Sunday Times. 
The committee had no complaints about the way the raid was carried out. However, the committee has always 
stated that using 27 police officers to execute a search warrant that probably only ever necessitated five police 
officers was clearly an overreaction by the police. 

Finding 11 of the committee states � 

The Committee finds that there was an inappropriate and disproportionate allocation of 
resources by the Western Australia Police for a relatively standard search of an office building. 

I have dealt with that previously. The bottom line is that the committee unanimously believed that the use of 27 
police officers was not proportionate to the risk posed in that particular raid. I made the point last time about the 
comments of the Commissioner of Police, who, some months after the raid, at a public gathering indicated that 
he did not believe the police should have been involved in the investigation of the alleged leak of the information 
at all, and that he stood by what the police had done. Then, some days after this report was tabled, I am advised 
that the Commissioner of Police suggested that he disagreed with the fact that there had been a disproportionate 
use of police resources. All I can say is that it might be the stance of the Commissioner of Police to support his 
men come what may, but the clear facts as presented to the committee indicate that the use of 27 police officers 
was an overreaction, and that it was clearly disproportionate. If the police commissioner does not accept that, I 
believe we have a problem in Western Australia with the allocation of police resources. That is something that 
no doubt will be discussed within the police force and certainly within government in the weeks ahead. 

Committee recommendation 2 states � 

The Committee recommends that the Department of the Premier and Cabinet and the 
Department of Treasury and Finance further review their procedures and systems for handling 
confidential documents, and in particular with respect to informal consultation on drafts of 
confidential documents. 

The report sets out the reasons for that recommendation. Briefly, they are that a number of people provided input 
into the document that was said to be leaked. I indicated earlier on that there were five versions of that particular 
document. Quite a few public servants had input into it and a number of people were consulted on the drafts 
generally. Given the circumstances that existed around the alleged leaking of this information, we believe that 
both the Department of the Premier and Cabinet and the Department of Treasury and Finance can improve their 
procedures and systems around the handling of confidential documents. These matters were raised with the 
respective chief executive officers when the committee met with them, and there is no need to go any more into 
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that. Both departments recognise that some improvements can be made to their general procedures. 
Recommendation 3 states � 

The Committee recommends that the Corruption and Crime Commission of Western Australia 
refer the alleged disclosure of confidential Cabinet information to the Department of Treasury 
and Finance for investigation pursuant to s 33(1)(c) of the Corruption and Crime Commission Act 
2003. 

That is a formal recommendation. We believe that it is proper for the CCC to carry out the requirements of its act 
and that that matter is referred to the Department of Treasury and Finance.  

Recommendation 4 states � 

The Committee recommends that the Corruption and Crime Commission of Western Australia 
ensures that a thorough assessment in accordance with the Corruption and Crime Commission�s 
formal case categorisation and assessment procedures is undertaken in relation to every 
complaint, even where such complaint is the subject of an investigation commenced by another 
agency. 

Again, the particular reasons for that recommendation are contained within the report. In brief and in general 
terms, the Corruption and Crime Commission Act requires that the CCC carry out certain assessments. In the 
committee�s view, and on the evidence that was presented to the committee, that formal case categorisation was 
not done in a complete manner by the Corruption and Crime Commission in respect of the matters surrounding 
the allegations of the leaked material to The Sunday Times. That failure to thoroughly assess, in accordance with 
the CCC act, was one of the reasons that the CCC relied on the police investigation rather than conduct a formal 
categorisation on the matter itself. 

Recommendation 5 states � 

The Committee recommends that the Attorney General continue to pursue the introduction of 
shield laws for journalists. 

On the question of shield laws, although the committee did not consider the issue of shield laws in detail, within 
the report, we have provided some background information for the benefit of the Parliament. The reason that we 
were obliged to raise the question of shield laws is that there were a number of interested parties who either 
made submissions or came before the committee and suggested that there was a need for shield laws for 
journalists in Western Australia. For instance, The Sunday Times made written and verbal submissions to the 
committee on the matter and the Media, Entertainment and Arts Alliance provided some written submissions to 
the committee, as did some other interested parties. We had the opportunity of considering the shield laws that 
exist at present around Australia. There is no doubt that within the commonwealth�s area of responsibility some 
legislative changes have been enacted at the commonwealth level. They are similar amendments to the 
amendments that have been passed in the New South Wales Parliament. In general terms, on the commonwealth 
side, they are amendments to the Evidence Act 1995. Those amendments go some way to protecting journalists 
who refuse to disclose the identity of their sources, but they certainly do not give carte blanche cover, so to 
speak, to those journalists. 

The committee noted that the Standing Committee of Attorneys-General has been considering a proposed 
uniform model bill on shield laws. Within the report, the committee has set out the relevant part of the model 
bill, as was considered by the committee. I should also indicate that on the question of the state�s progression of 
shield law legislation in Western Australia, soon after the current government was elected, the Attorney General, 
Hon Christian Porter, on 27 November 2008 was asked a question in the Legislative Assembly about the 
government�s position regarding shield laws. The answer to that question is printed in the report by way of brief 
observation. Mr Porter said in part � 

I can state unequivocally that I personally am supportive of such laws. There is some devil in the details 
of these laws, and it behoves me in this short speech to give some of the ideas that all members of this 
house will have to think about when this legislation comes before Parliament. 

The Attorney General provided a very lengthy, and indeed comprehensive, answer to the question that was posed 
to him in the Legislative Assembly. As far as the committee is concerned, we acknowledge that there had been 
community debate in Australia that indicated a growing acceptance for both the concept of shield laws and the 
proposition that there should not be a blanket rule of either disclosure in all cases nor of confidentiality in all 
cases. We considered that there are various models for shield laws circulating in Australia and that those various 
models attempt to recognise and balance the various competing interests, which include, for instance, the 
interests of the source, the interests of the journalist and the interests of the public. The committee acknowledges 
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and recognises that there is a need for balance in shield laws and that there is a need to balance transparency 
against the need of confidentiality in the cabinet process. 

The committee has supported the Attorney General pursuing through the Standing Committee of Attorneys-
General the model national legislation so that shield laws will be introduced in Western Australia. We encourage 
the government to consider that any shield laws proposed for Western Australia should provide no less 
protection than the Model Uniform Evidence Bill and that consideration also be given to the Western Australian 
Law Reform Commission�s 1993 report and the Australian Law Reform Commission�s 2005 proposal in regard 
to shield laws. Recommendation 5, as I indicated, states � 

The Committee recommends that the Attorney General continue to pursue the introduction of 
shield laws for journalists. 

The next area that I want to discuss is recommendation 6, which states � 

The Committee recommends that, in accordance with s 7 of the Parliamentary Privileges Act 1891, 
the Legislative Council excuse the answering of the question asked of Mr Paul Lampathakis by 
the Committee as set out in paragraph 14.9 of this report. 

The circumstances surrounding this matter are that on 7 July 2008, the committee asked questions of Mr Paul 
Lampathakis, who is a senior journalist at The Sunday Times, relating to the source of the leaked cabinet 
information. Members will recall that Mr Paul Lampathakis wrote the story that was published in The Sunday 
Times that became the reason for the complaint being lodged to the police and the CCC by the Director General 
of the Department of the Premier and Cabinet. Prior to speaking to Mr Lampathakis, the committee had 
previously heard evidence from the WA Police investigators, who indicated they had formed the view that 
Mr Lampathakis would not voluntarily disclose the source of the leaked cabinet information. They also advised 
the committee that the WA Police investigation proceeded on this basis, and as a result the execution of the 
search warrant on The Sunday Times building was determined by the investigators to be the best means of 
identifying the source of the leak. Based on the police evidence, the committee was of the view it was necessary 
to test the WA Police assumption regarding Mr Lampathakis�s willingness to reveal his source, and he was asked 
a number of questions. At all times during the evidence that Mr Lampathakis provided the committee, he was 
polite and courteous and made it clear that he wished to assist the committee as best he could. In fact, as part of 
the comments in his opening statements on 7 July 2008 he said � 

I want to be as helpful as possible�hence my presence today. However, I will decline to answer any 
questions that may either directly or indirectly identify the source or sources of the story in question. I 
will decline for two reasons. Firstly, I do not see those questions being relevant to the committee�s 
terms of reference to inquire into the circumstances surrounding the raid on the Sunday Times on 
30 April 2008. Secondly, I will decline to answer such questions because I am bound by a code of ethics 
to maintain the confidentiality of the identity of the source or sources of information relied on for the 
story. 

I should indicate here that Mr Lampathakis�s belief that he was bound by a code of ethics does not in itself 
provide a lawful defence to the legal requirement to answer questions. But there is no doubt that Mr Lampathakis 
was up-front at all times with the committee and sought to assist the committee with the evidence that he 
provided.  

The exchange between me as the chairman and Mr Lampathakis on this matter is set out in the report. When 
Mr Lampathakis indicated his refusal to answer a relevant question that was put by the committee, I indicated to 
him, as the chairman, that there was a requirement for the select committee to report his refusal to answer the 
question to the Legislative Council and that the Legislative Council may order him to answer the question. I 
indicated the provisions of section 7 of the Parliamentary Privileges Act, and Mr Lampathakis indicated he 
understood.  

The committee has reported, through this report, the refusal by Mr Lampathakis to answer a relevant question 
put to him by the committee. It is now up to the Legislative Council to consider the effect of a witness�s failure 
to answer a question. In that regard, I refer members to recent reports of the Standing Committee on Procedure 
and Privileges that have considered various acts of contempt of the Parliament that have been alleged over recent 
times. One of the issues that the procedure and privileges committee has considered is the need to have regard to 
the maxim that parliamentary privilege should be used as a shield rather than a sword. The report also indicates 
that our select committee had noted the approach of the procedure and privileges committee in recent reports that 
it had published and tabled in this house, in line with the current United Kingdom House of Commons practice 
where it is recommended that the house exercise its penal jurisdiction as sparingly as possible and only when 
satisfied that to do so is essential to provide reasonable protection for the house, its members or its officers from 
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such improper obstruction or attempt at or threat of obstruction causing or likely to cause substantial interference 
with the performance of their respective functions. In that regard, I refer members to chapter 14 of the 
committee�s report.  
After considering the fact that parliamentary privilege should be used as a shield rather than a sword, having 
considered the practice of the United Kingdom House of Commons, having regard to recent reports of the 
procedure and privileges committee of the Legislative Council, the committee determined that the failure of the 
witness to answer the questions put to him did not obstruct, impede or cause substantial interference with the 
functioning of the committee. We go on in the report to state that, in fact, Mr Lampathakis�s responses to the 
committee�s questioning confirmed for the committee that the WA Police investigators� assumption about 
Mr Lampathakis�s unwillingness to divulge his source to them had been correct.  
The committee considered at length the situation of the refusal of The Sunday Times journalist to answer the 
question. As I have indicated, we considered various reports of this house, the House of Commons, and 
considerable literature in respect to the question generally, and we noted that the House of Commons practice in 
relation to cases of conduct which offends the authority or dignity of the house is to take no further action if the 
matter is considered trivial. 

Having regard to all the issues that the committee considered in respect of the refusal of Mr Lampathakis to 
answer the question, having regard to his demeanour before the committee, the fact that he set out and made it 
clear that he sought to assist the committee where possible but believed he was bound by his code of ethics in 
respect to the answer to one particular question, the committee recommends to the Legislative Council that the 
Legislative Council excuse the answering of the question asked by Mr Paul Lampathakis by the committee as set 
out in paragraph 14.4 of this report.  

I think that it is necessary to bring this matter to a conclusion. It is, in fact, a serious matter as far as 
Mr Lampathakis is concerned and as far as this house is concerned. But it is certainly my view that 
Mr Lampathakis at no time caused any substantial interference to the performance or the functions of committee. 
It is also my view that there are some wider issues at play, so to speak, and that is whether or not we should 
introduce shield laws in Western Australia recognising, of course, that even if shield laws were introduced, they 
would not be the salvation for Mr Lampathakis because the courts and parliaments, and other bodies such as the 
Corruption and Crime Commission can still use their coercive powers to require people to answer questions, 
notwithstanding that they are bound by a code of ethics. However, under the circumstances that arose as a 
consequence of publishing the report in The Sunday Times, and the way in which Mr Lampathakis was prepared 
to come before the committee and discharge his obligations to the committee, in respect to the non-answer of one 
question, we recommend as a committee that the Legislative Council excuse Mr Lampathakis from answering 
that question in these circumstances. With those comments, I invite members to support the motion.  

HON SUE ELLERY (South Metropolitan � Leader of the Opposition) [9.30 pm]: I rise to make a few 
remarks on behalf of the opposition. I was not a member of the Select Committee into the Police Raid on The 
Sunday Times but I do think it was an important committee and it canvassed some pretty important issues. 
Without at all belittling the work of the committee and the staff who worked to assist the committee, the findings 
confirm that somewhat Australian colloquial truism that if one has the choice between determining if something 
has occurred as a result of an error, a mistake or a conspiracy�sometimes it is expressed more crudely than 
that�one should err on the side of an error or a mistake rather than a conspiracy. Nevertheless, the committee 
did have to look into a very serious matter. The heart of that is set out in paragraph 1.7 of the report, which sets 
out Mr Paul Lampathakis�s core assertion with respect to his view of the motivation and purpose of the police 
action at The Sunday Times. I will quote from the report the evidence he gave to the committee. He stated � 

I believe the raid to be the result of moves by the state government to attack our newspaper and me for 
a politically damaging news story about the government�s intention to spend millions of taxpayers� 
dollars on advertising to help it get re-elected. The latest incident was the second time this year that the 
police have been to the Sunday Times offices to search for information about the sources of one of my 
stories at the behest of the state government. In my mind both incidents were aimed at trying to 
intimidate and harass me for doing my job, which is to communicate to the public on matters that are of 
significant interest to the public.  

That is a very, very serious allegation. I was pleased to read findings 1 and 2 of the report, finding 1 being � 
The Committee finds that there was no direction given to the Western Australia Police, in relation 
to its investigation into the alleged leak of confidential Cabinet information to The Sunday Times, 
by any Minister, Parliamentary Secretary or Member of Parliament or their staff.  

Finding 2 states � 
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The Committee finds that there was no direction given to any public officer, in relation to the 
alleged leak of confidential Cabinet information to The Sunday Times, by any Minister, 
Parliamentary Secretary, Member of Parliament, or their staff.  

As I said, Mr Lampathakis�s core assertion was very serious. I am pleased that the committee was able to 
establish that that was incorrect and could not be substantiated. Nevertheless, as we have heard from Hon George 
Cash, the report did go on to report on a series of errors and mistakes that contributed to a picture that perhaps 
the pattern of those things together was so great, there must have been some conspiracy behind that. In fact, the 
committee found that that was not the case.  

The heart of the motion that we are debating now goes not to the breadth of the report but to recommendation 6 
as to what action should essentially be taken against Mr Lampathakis for not answering questions put to him by 
the committee in relation to identifying the source of his information. The question that was not answered is set 
out for us in chapter 14 of the report. To set the scene somewhat, the committee provides the following 
information at paragraph 14.5 � 

The Committee had previously heard evidence that the WAPOL investigators had formed the view that 
Mr Lampathakis would not voluntarily disclose the source of the leaked Cabinet information.  

On that basis, the report goes on to tell us that WA Police acted assuming that he would honour the journalists� 
code and not reveal the source of his information. Based on that evidence from the police, the committee then 
formed the view that it needed to test whether the assumptions of WA Police were correct. As Hon George Cash 
set out, a series of questions were asked of Mr Lampathakis, asking him to confirm that he would not reveal his 
source in the full knowledge that there may well be consequences from that. The police did ask the questions and 
he refused to answer on the basis, at least in part, of his desire to honour the journalists� code of ethics.  

It was interesting that the committee advanced further in that chapter on the approach that has been taken by the 
House of Commons in the United Kingdom with respect to how it exercises its penal jurisdiction and the view 
taken by the Procedure and Privileges Committee in the UK that that is a power that ought be exercised as 
sparingly as possible�I am quoting from paragraph 14.12 of the report �  

 � and only when satisfied that to do so is essential in order to provide reasonable protection for the 
House, its Members or its officers from such improper obstruction or attempt at or threat of obstruction 
causing or likely to cause, substantial interference with the performance of their respective functions. 

Having considered that, the committee determined that Mr Lampathakis�s decision not to answer the question as 
put to him did not obstruct, impede or cause substantial interference to the functioning of the committee. His 
response to the committee�s questioning confirmed for the committee that the evidence of WA Police that it 
believed that he would not reveal his source and that led it to take further action was correct because Mr 
Lampathakis confirmed he would not reveal the source. In that sense, the committee has done a very good job in 
determining that, while on the face of it, Mr Lampathakis did blatantly, clearly, deliberately and in a considered 
fashion refuse to assist the committee in providing information about his source. When we balance all of that 
against what the committee was trying to establish�what information did the WA Police have to determine 
what further action it needed to take�and bearing in mind the likely impact, or in this case lack of impact, of his 
actions having any effect on the role of the committee to carry out its business without obstruction, in this case, 
the committee has determined, on balance, in light of all of those things, it would not be appropriate�that is, it 
would be heavy-handed and a step too far�for the committee to recommend to the house that it exercise its 
jurisdiction against him in any more serious way than by recording what he did in the report.  
For those reasons, the committee reached a balanced and fair decision. I commend the work of the committee 
members and the staff behind the report. I am pleased that Mr Lampathakis�s very serious assertion about the 
government interfering in the business of the reporting of matters of public importance was demonstrated to be 
false. With those brief remarks, I indicate that the opposition supports the motion.  

HON GIZ WATSON (North Metropolitan) [9.39 pm]: I will add a few more comments to this discussion of 
the report of the Select Committee into the Police Raid on The Sunday Times. Members may be aware that I was 
one of the members of the select committee. It is interesting to note that it is almost exactly 12 months since we 
received the referral for this matter. At the time I can remember there was a lot of anger and distress about what 
had happened at The Sunday Times. There was a fair amount of heat to support the need for a select committee. 
Having listened to members� points of view and the fairly high level of public interest in the matter, I thought 
people were rightly concerned about how much influence might or might not be brought to bear on the operation 
of a media outlet. With those considerations, I supported the establishment of the select committee. I was pleased 
to be part of the inquiry, even though it ended up being, as is often the case, much longer than I thought it might 
be at the time. It involved a lot more evidence and a lot more work once we started to delve into a particular area.  
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Hon George Cash did an excellent job in chairing the select committee and has done an excellent job in 
summarising our findings. There are a couple of things I will highlight�one was the point that both previous 
speakers made; that is, in terms of findings 1 and 2 � 

The Committee finds that there was no direction given to the Western Australia Police, in relation 
to its investigation � by any Minister, Parliamentary Secretary or Member of Parliament or 
their staff. 

Similarly there was no direction given to any public officer from the same sources.  

It was with great disappointment that I read the article in The Sunday Times by the same journalist reporting on 
the committee�s report, which blatantly repeated the same allegations that we had just spent 12 months knocking 
on the head. To be quite blunt, I do not know that the media deserve shield laws if it cannot even get that basic 
bit of information right. I am a passionate supporter of the role of the media. Either the journalist had not read 
the report�which would be extraordinary in itself�or he had read the report and chose to completely ignore the 
first two findings. The three members of the committee come from three different political perspectives, and one 
of the first things we agreed on was that there was no political motive for the search warrant that was executed 
on The Sunday Times. I do not know that we could have said it more plainly and more simply. To that extent, 
that question that the inquiry had as its terms of reference was resolved in a matter of a couple of statements 
from witnesses. Nobody was left with any lingering belief that anybody had been applying any political pressure 
or interference, or that there was any improper motive in this particular matter. I was somewhat dismayed�no, I 
was very dismayed and angry, actually�that here we were trying to do the fair thing about looking at the role of 
the media and whether we should be recommending shield laws, and that very media was repeating, without any 
basis or any evidence, allegations that were plainly wrong. Having said that, I did feel a little disappointed!  

One of the key issues that the select committee investigated was the operation of section 81 of the Criminal 
Code, which is the offence of unauthorised disclosure of confidential information. The evidence that we took on 
that subject very clearly pointed out that there had been difficulties in securing charges under section 81 of the 
Criminal Code. Page 133 onwards of the committee�s report goes into that in some detail. We learnt that the 
Corruption and Crime Commission had conducted an investigation not too long ago into a very similar allegation 
of a leak of confidential information and had specifically said that unless the section was revisited and amended, 
there would always be problems trying to secure a conviction. The police made similar comments. I think it was 
also largely the basis of the comments that we had from the Commissioner of Police, who said more or less, �We 
have better things to do with our time, because trying to pursue and successfully prosecute under section 81 has 
proved difficult in the past, and will continue to prove to be difficult, and it is up to the government of the day to 
decide whether to amend section 81 or to make other changes to clarify the operation of section 81 in the public 
sector. Unless that happens, we�re going to be stuck with the same problem.� 

One of the things that I learnt about the document or documents, or versions of documents, that were allegedly 
the source of the leak that led to the article in The Sunday Times was that there was an allegation, as has been 
pointed out, to do with political expenditure in an advertising campaign�a fairly topical issue for a journalist to 
run with, not surprisingly. We need to remember that the journalist in this case, or in all cases like this, was not 
actually breaching the Criminal Code himself; it was the person who provided the information who was 
breaching the code. That is another dimension as to why it was a very difficult job for the police, or the CCC had 
it chosen to take up this matter, to obtain that information from this particular source�that is, the journalist. 

We discovered that one of the problems was that there were several versions of the information�several 
iterations of the document that was allegedly leaked. In fact, it is not clear to us that the police were ever 
working from the correct version of that document, which would have caused them a problem in their 
investigation anyway. Also, the CCC, in its role in this matter, did not ever sight the document to make a full 
assessment of whether in fact it was likely to be a document that would fall under a section 81 breach of the 
Criminal Code. 

At page 111 of the report, we note that there were numerous copies of the various versions, and also there was a 
substantial informal process that informed the development of the cabinet document. I think it is worth quoting 
from that page, because it was quite informative to me and indicated how any investigation into such a leak was 
always going to be very challenging. At page 111 of the report, the committee was seeking information from the 
Under Treasurer. The report states � 

12.2 The Under Treasurer also noted the difficulties posed by the sheer volume of documentation 
dealt with by the ERC: 

I will quote what the Under Treasurer said � 

In terms of meeting management and dealing with papers, I have to stress the volume 
of papers dealt with through the expenditure review committee is quite substantial. In 
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fact, I think the number of recommendations that go through to the committee is cited 
in our budget papers. We are talking about four recommendations out of more than, I 
think, 1 000, from memory. It works pretty tightly for the most part. I think it is 
inevitable that, if someone wishes to disclose confidential information without 
authority, that person will be able to find a way to do that, so it becomes an issue of 
culture and behaviour. I think it is particularly important to recognise that, in that 
regard, without going too far, public servants will follow the lead of their political 
masters. I will leave you to join the dots on that. We have explored, and will be 
looking to implement, an electronic environment for the management of the 
expenditure review committee meetings that will enable us to monitor who has access 
to a document, what time, what version, whether the person printed it, whether it was 
saved somewhere else, whether it was changed and so on. That electronic 
management would be in a secure space, if you like, so it would be accessible only to 
those who have a log-on into that environment and an appropriate password, which 
we can then monitor. That is something that we are exploring and will talk to the 
chair of the expenditure review committee about implementing in the near future. 

The committee report goes on � 

12.3 Evidence received by the Committee relating to version control and water marking of 
documents indicates many administrative issues remain to be addressed by the Government. In 
particular in relation to early drafts of documents which are sometimes widely distributed 
without control and watermarking.  

12.4 The Committee also notes that DTF � 

That is, the Department of Treasury and Finance � 

staff are sometimes involved in informal consultations prior to and during the formal 
consultation process. The Committee heard evidence that there is little to no control and 
monitoring of these informal consultations and as a result it is difficult to ascertain the actual 
number of persons who may have had access to a particular version of a document. 

12.5 The Committee is concerned with this obvious deficiency in the systems and processes which 
do not account for the informal consultations. 

I emphasise that because the committee was engaged in trying to forensically decide which document was the 
source of the information that ended up in The Sunday Times when there were in fact five versions that we 
identified. On top of that, there was a further informal process that had most likely occurred�this is how these 
documents are developed�which had no formal control on it. It therefore felt like it was a wild goose chase for 
whoever was trying to investigate the leak. I believe that is part of the reason that we heard very strong 
frustration from the WA police service and from the Corruption and Crime Commission about, on the one hand, 
being asked and required under the legislation to at least decide whether to pursue these sorts of investigations 
and, on the other hand, realising that they were very much looking for a needle in a haystack. Also, although it 
was obvious at one level that the police knew where the information had manifested itself�that is, the 
journalist�on another level it was fraught. Firstly, the police knew that the journalist was very unlikely to 
answer questions, particularly because the search warrant was issued about two and a half months after the 
notification of the alleged offence. It was therefore quite likely that the journalist did not still have the document 
to hand or that it had at least been moved from his desk to somewhere else. The challenge for the police, 
therefore, in searching a building the size of The Sunday Times building�which is a big building with lots of 
employees and, I assume, lots of places where documents could be�led partly to the problem of why the police 
ended up using 27 officers, which looked like an excessive use of police resources; in fact, that is what the 
committee said. As much as we had no criticism of the professional and lawful nature of the exercise of the 
search warrant, there was clearly in our view an inappropriate allocation of police resources to carry out such a 
search. 

I want to touch specifically on the issue of the exercise of the search warrant. Page 143 of the report touches on 
it, and at finding 10 on page 146, the committee found � 

� that in the execution of the search warrant on the offices of The Sunday Times, the Western 
Australia Police officers at the scene demonstrated professionalism, courtesy and restraint. 

Also at finding 11 the committee found � 

� that there was an inappropriate and disproportionate allocation of resources by the Western 
Australia Police for a relatively standard search of an office building. 
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Also a couple of pages back in the report we make comment on the issue of the search warrant. Some comments 
at page 143 are worth putting on the record. The report states � 

12.65 As to the decision to issue a search warrant, the Committee considers that, given the low 
probability of a successful prosecution in this matter due to: 

•  the large number of people who had access to the various versions of the document and 
therefore a large number of suspects; 

•  the passage of time (two and a half months between the reporting of the alleged offence 
and the commencement of investigations); 

•  the probability that, as a journalist, Mr Lampathakis was unlikely to reveal the source of 
his information; 

•  the fact that previous attempts to prosecute similar disclosures had failed; and 
•  previous failures to prosecute had been reported on negatively and recommendations from 

those reports had not been acted on,  

it would have been prudent for the WAPOL to have explored other investigative options more 
fully before proceeding with a search warrant. 

For example, the police had not approached and interviewed any of the identified people who had access to the 
document other than the journalist. It seems to us that that would have been another avenue of inquiry that would 
not have led to what was later described as a �media circus� at The Sunday Times. 

About the raid itself, the report states � 

12.66 The Committee notes a number of concerns with the conduct of the raid generally: 

•  Why was the officer in charge of the search only called in to take part in the investigation 
on the morning of the raid? 

•  Why wasn�t the raid conducted out of office hours when less staff would have been in the 
building? 

•  Why were 22 additional police officers deployed to, in part, secure exits to the building an 
hour after the police had arrived to execute the search warrant and why did they depart an 
hour prior to the completion of the search? 

•  Why was a second search warrant not executed on the residential address of Mr 
Lampathakis at the same time as the raid on the offices of The Sunday Times? 

•  Despite the presence of 27 police officers, why wasn�t the whole building searched during 
the execution of the search warrant, noting that a number of internal passageways and 
stairs were also not monitored throughout the raid? 

•  Why were the 22 additional police officers sent home at 5:00pm, whilst the execution of 
the search warrant did not conclude until 6:10pm? 

Finally, the committee had commented on the wearing of firearms during the raid because, again, in the debate in 
this place I remember some very passionate words, such as �at gunpoint� and other things, that were said in the 
heat of the moment. The report states � 

12.68 The Committee considers that the wearing of firearms during the execution of the search 
warrant, although clearly within WAPOL procedure, heightened the perception that the 
operation was heavy handed and intimidatory. The Committee considers that greater 
consideration should have been given to the impact of the wearing of firearms in attending a 
standard search of an office building in which the likelihood of physical harm would have been 
very low. 

Therefore, the committee recognised that the police were clearly within their normal procedures, but that for a 
search of an office block, it certainly heightened the reaction from not only the staff of The Sunday Times who 
were working in the building, but also, I think, the public that that potentially appeared heavy-handed and 
intimidatory. 

In the report, the committee comments on the call for shield laws to protect journalists. Although I made my 
previous comment about the accuracy of journalists�sometimes we wonder whether they deserve shield laws if 
they cannot even report fairly on matters where evidence is presented to them�we have clearly recommended 
that the Attorney General should continue to pursue the introduction of shield laws for journalists in Western 
Australia. This is indeed part of national attention to this matter. I thought it was interesting in our investigation 
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that the question of shield laws also raises the question more broadly of protection for all professional 
confidential relationships. The approach that has been taken in the model bill that the commonwealth has 
developed is, rather than single out journalists, to identify all professional confidential relationships that might be 
subject to a test for the protection of that confidentiality.   

I am very comfortable with that because I think that not only journalists should have what is indeed the privilege 
of some protection of their confidences, but also other professions might equally be subject to such provisions. 
The examples that are given are the professional relationship between clients and accountants, researchers, 
Family Court counsellors, nurses, social workers, private investigators and librarians.  

Debate adjourned, pursuant to standing orders. 
 


